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This is an appeal from the decision of the District

Court and involves two questions:

1. A question with regard to food supplied sea-

men in conformity with the shipping articles, as the

agreement therein at present exists, under the Re-

vised Statutes of the United States.

2. A question with regard to the effect of releases

signed by seamen before a shipping commissioner,

so far as the same appertains to a libel for addi-

tional wages, under Section 4568 of the Revised

Statutes of the United States.



Owing to the fact that Section 4612 of the Revised

Statutes of the United States was changed by Act

of Congress on December 21, 1898, and that since

that time only one decision of the Federal Courts

has appeared in reference to these matters, it is

necessary in order to fully set forth our views for

the Court to have before it some historical survey of

the legislation of Congress in regard to the matters

referred to.

On June 7, 1872 (17 Stat. L. 262 et seq.), Con-

gress enacted legislation in regard to seamen and

provided for the appointment of shipping commis-

sioners whose general duties are set forth in Section

4508 of the Eevised Statutes of the United States.

These statutes have been amended from time to

time, but they were first passed on the date above

mentioned. The idea of joassing the said statutes

W'as to protect seamen in their dealings with the

masters and ow^ners of vessels, and the shipping

commissioner also had charge of all settlements be-

tween masters and owners of vessels and the sea-

men. Prior to this enactment all settlements be-

tween masters and seamen were private settlements

and, as stated in the case of

Petterson v. Empire Trans. Company, 111

Fed. 931:

"The chief reason wdiy the admiralty law has
always looked wdth distrust and suspicion upon
an ordinary release or receipt given at the time
of or before the pa^yment of seamen's wages is

that the men and master stand upon such an



unequal footing, that the former may be easily

overreached, and to obviate that wrong was
manifestly one of the objects of legislation of

Congress requiring such settlement to be made
before a shipping commissioner."

It therefore appears that the Courts prior to the

law requiring the appointment of shipping commis-

sioners by Circuit Courts, closely scrutinized all

private settlements made between the master and

the seamen for the purpose of ascertaining whether

the seamen had been overreached in making the

settlement and any of his rights had been surren-

dered without his knowledge.

Congress at the time it passed the act providing

for shipping commissioners also passed other laws

in reference to the discharge, protection and relief

of seamen, and also with reference to the schedule

of provisions which should be provided for them on

certain designated voyages. We desire to refer the

Court to certain sections of the Revised Statutes

which are pertinent to the present case, to wit:

Sections 4552, 4554, 4568 and 4612.

Section 4612 was enacted on the 7th of June,

1872, as part of the legislation passed in reference

to seamen at that time. The section as it originally

stood appears on page 894 of the second edition

(1878), of the Revised Statutes of the United States,

and under the section as it originally stood the cases

cited by opposing counsel in the Court below, of

Petterson v. Cunningham, 11 Fed. 212, and Bronx



V. The Ivy, 62 Fed. 601, were decided. These cases

hold that unless the food furnished to seamen is in

exact accord with the schedule set forth in Section

4612, a cause of action arises for additional wages,

and that no deviation from the said schedule was

allowable under the law. These are the cases also

upon which opposing counsel wholly relies for his

statement that the mere failure of the master to

furnish the government scale, as provided in Sec-

tion 4612 is actionable; and said contention would

be correct if the law had not been changed. Under

the law as it then stood, and as interpreted by-

Judge Morrow in the Petterson case, it evidently

made no difference what food was supplied by the

master to the seamen outside of the govermnent

schedule, and if any article mentioned in said sched-

ule w^as omitted, a cause of action arose.

There is no reason why appellee herein should

dissent from the decision of Judge Morrow in said

case, imder the law as it then stood, and was ap-

plied to the facts shown to exist.

The latest of the Federal cases above referred to,

that of Petterson v. Cunningham, was decided in

the year 1896. On December 21, 1898, Congress

amended said Section 4612, said amendment appear-

ing in Volume 30, United States Statutes at Large,

page 762. In that revision of the section the govern-

ment schedule was changed to some extent, but the

pertinent part of the section to which we desire to



call the Court's attention in which the statute was

amended is as follows:

"The seamen shall have the option of accept-

ing the fare the master may provide, but the

right at any time to demand the foregoing scale

of provisions.

"The foregoing scale of provisions shall be

inserted in every article of agreement, and shall

not be reduced by any contract, except as above,

and a copy of the same shall be posted in a con-

spicuous place in the galley and in the fore-

castle of each vessel."

Further on it is provided:

"And it is also agreed that if any member of

the crew considers himself to be aggrieved by
any breach of the agreement, or otherwise, he
shall represent the same to the master or officer

in charge of the ship in a qijiet and orderly

manner, who shall thereupon take such steps as

the case may require."

Counsel for appellee argued in the lower Court,

that it w^as intended by this amendment that a copy

of the contract varying the government scale as

agreed upon by the master and seamen should be

posted in the galley and in the forecastle.

It is difficult to see how this construction of the

statute can be maintained, because in that event a

contract w^ould have to be made and posted, which

the section of the Revised Statutes states shall not

be made, and a contract that cannot be made is of

course not required to be posted. The section states

that the scale of provisions set forth in the section

shall not be reduced by any contract, except as



above. The only exception above is that the seamen

shall have an option of accepting the fare the

master may provide, but the right at any time to

demand the foregoing scale of provisions. We sub-

mit that what is meant is that a cop}^ of the articles

of agreement containing the scale of provisions shall

be posted in the galley and in the forecastle, which

means a copy of the shipping articles which contain

the agreement between the sailors and the master,

and also contain the statement that the seamen shall

have the option of accepting the fare that the mas-

ter may provide, but the right at any time to de-

mand the schedule. An exercise of the option is

the only way in which the government scale can be

varied as between the master and the men, and so

long as the seamen accept the fare which the master

provides, without demanding the government scale,

there is an executed agreement as between the

master and the seamen that is competent, within the

law, to vary the government scale. The sailors

are amply protected for the reason that at any time

they can demand the schedule if they are not sat-

isfied with the provisions provided, and if the said

schedule is not furnished them they would have a

cause of action.

The fact that during a long voyage of eighty-five

days from Newcastle to San Francisco, the master

of the "W. H. Talbot" provided food for the sailors,

without any demand from the said sailors for the

govermnent schedule, or any complaint of such mag-



nitude as would, justly considered, amount to such

demand, and the further fact that the said sailors

after arriving at San Francisco, the port of desti-

nation, went before the shipping commissioner and

signed clear of the ship without making any com-

plaint as to the food received, although the shipping

commissioner is empowered by the statute to adjust

complaints of this character, is very persuasive evi-

dence to show that the provisions provided during

the voyage were satisfactory and that the suit re-

sulting after the sailors had signed clear of the ship

was an afterthought. The further fact that the

sailors knew that at any time they could demand

the government schedule, and that they have all tes-

tified that they never did demand the schedule, is

further evidence to the same effect.

The changes in the statute hereinabove pointed

out show^ that the cases relied upon by counsel for

the libelants, hereinabove referred to, are not in

point on the statute as it stands at the present time.

The statute patently aims to allow the captain to

furnish such provisions as he shall deem proper on

the voyage, with the right in the sailors at any time

to demand the schedule in case they do not desire to

remain on the scale of provisions provided by the

master.

Since Section 4612 of the Revised Statutes has

been amended there has been but one case decided

in the Federal Courts on this question, the case of

the ''Mary C. Hale", 132 Fed. 800, in which it ap-
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pears that the sailors demanded, the government

schedule after they had been at sea five days; that

the government schedule was not provided, and a

recovery was had by the sailors. This is the only

case decided since 1898, so far as we have been able

to ascertain by an investigation of the authorities.

The Court will further notice that the shipping

articles signed by the seamen provide that if they

have any complaint to make, they shall make it to

the captain, so that he shall take steps to correct

that of which complaint is made.

The record in this case shows that no complaint

was ever made to the captain, except as now re-

ferred to.

In the testimou}' of the captain (Apostles, pp.

150-151) the following appears:

"Q. Did you have any complaints about the
bread from the sailors'?

A. Not especially complaints. They would
say it was not as good as the other ; I knew that
myself.

Q. Did they make those remarks in the way
of complaint?
A. No, sir.

Q. Did you have any complaints from any
of the sailors at any time on this voyage con-
cerning any of the food that was served?
A. No, sir.

Q. Did you have any conversations with
them at all with regard to the food?
A. One day two of them came aft about
Q. Who were they?
A. Gus Carlson and Charlie Matson. They

came aft and said they did not have any sugar



for dinner. I said, 'Did you ask for if?' They
said, 'Yes, we ask now.' They did not send a
can aft in the morning as usual. I said, 'That
is 3'our own fault. You can have sugar for

supper as usual', I said. They said well, they
did not care about the scale of provisions; a?

long as they were getting full and plenty they
did not care about going by any scale.

Q. That is all they said, was it?

A. Yes, sir.

Q. Did you, at any time, have a demand
from any of the men on board of the ship to be

put on the government scale?

A. No, sir."

This is the testimony of the captain of the ship

and it shows that the seamen stated to him that

the}^ did not desire to be put upon the government

scale.

The testimony of the sailors themselves as to the

complaints made are of a flimsy character and are

not convincing that the complaints were actually

brought to the notice of the captain, in view of his

own testimony upon the subject.

In the deposition of Troy (Apostles, p. 54) the

following appears

:

"Q. Did you ever demand from the captain
that you be fed according to the government
schedule ?

A. I am supposed to get what the schedule
calls for that is hung on the forecastle.

Q. I asked you whether you ever complained
to the captain that you were not getting food
according to the schedule?

A. Getting food according to the schedule?
Q. Yes?



10

A. I think when a man goes aft three or
four times, and things come in the forecastle

that are a bit short, and he goes to the captain
and tells him he has not enough to eat, it is

quite sufficient.

Q. Did you go aft and tell the captain you
were not getting enough to eat?

A. I have been aft to him three or four
times.

Q. On what dates did you go aft, and tell

the captain you were not getting enough to eat?
A. I cannot tell you that. Mister.

Q. Did you not make a memorandum of

that?

A. No, I did not. Mister. Excuse me a mo-
ment, I know he gave me his own dish off of

the officers' table aft, and sent it forward.

Q. You did not make any memorandum of

the time you went and spoke to the captain, and
told him you were not getting enough to eat?

A. No, sir.

Q. What did you say to him when you went
there ?

A. I asked him if he would not give us a

little more to eat."

Further on, on pages 59 and 60, the following ap-

pears :

"Q. I understand that you never went to

the captain and told him that you demanded the
government schedule of food. Is that right?
A. Well, we were aft to him; in fact, the

other watch was aft to him
Q. I am speaking of you personally. Did

you ever go to him and demand the regular
government schedule of food?

A. There was no necessity when we first

went off. I see everything was right. We did
not know what stores he had aboard."
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On the question being re-read the witness an-

swered :

"A. No, sir, I did not go aft, and demand it.

The articles were on the forecastle. I am sup-

posed to get w^hat they called for.

Q. You never did that personally?

A. I did not. What good would it do me to

go aft, when I have got the schedule on the

forecastle *? '

'

We desire to call the Court's attention to the fact

that Troy, whose testimony we have just quoted, was

the seaman who kept a written statement with re-

gard to the food, and it w^ould seem that if on

several occasions he complained to the captain, he

would also have kept a record of the dates on which

his complaints were made, if the said complaints

amounted to anything more than those set forth in

the testimony of the captain. He is evidently rely-

ing upon the complaint made to the captain when

he says: "in fact, the other watch was aft to him".

The captain's testimony states what was said by the

other watch.

In the testimony of Franck (Apostles, p. 74) the

following appears:

"Q. Did you demand the govermnent sched-
ule from the captain?
A. No, sir, I did not demand the govern-

ment scale. I would not have done anything
but they all wanted me to go forw^ard. I had
to come here with my other mates. I seen them
come aft. The captain offered the w^hole crew
of the ship, both in the cabin and forward, a
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two-pound tin of meat. That was supposed to

be for fifteen, for tlie whole crew.

Q. I asked you whether you ever went to

the captain personally, and asked him to feed
you according to the government schedule. Did
you ever do it? Answer yes or no.

A. No, sir, I did not go and ask him; I did

not ask him for the government schedule.
'

'

The testimony of Kofoed (Apostles, p. 88) is as

follows

:

"Q. Did you ever personally tell or inform
the captain that you wanted to be fed according
to the government schedule ? Did you ever have
a talk with the captain and ask him to feed you
according to the govermnent schedule?

A. No^ sir, hut some of the creiv icent aft

to him about it.

Q. Did you ever do it personally yourself ?

A. No, sir.

Q. Who did?
A. Charles Anderson and Gus—I don't

know his name—two Swedes."

From this testimony it appears that the only com-

plaint that was made was made by Charlie Ander-

son and Gus . These persons are evidently

Charlie Matson and Gus Carlson, the persons re-

ferred to by the captain in his testimony.

On page 97 of the Apostles the following appears

in the deposition of Matson:

"Q. Did you ever have any talk with the

captain about the provisions?
A. Yes, sir, I did. One day I was aft and

told him ahont the sugar; that we could not get

enough of it.

Q. When was that?
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A. That was about two weeks before we
started to run short of it.

Q. About two weeks before you started to

run short of sugar?
A. Yes, sir.

Q. What did he say?
A. He said, 'I will give you some'.

Q. And he did, didn't he?
A. We got just the same.

Q. Did he give you the sugar?
A. He gave us not enough of it.

Q. Did you ever ask him to put you on the
government schedule of provisions?
A. No, sir ; we told him that if we cannot get

full and plenty then we w^anted it weighed. '

'

In the testimony of Reuben Swensson (Apostles,

p. 103) the following appears:

"Q. I meant to say on the voyage up here,

did vou ever complain to the captain about the

food"?

A. No, sir, I did not.

Q. Who did? Did you personally?

A. No, sir.

Q. You did not have any conversation with
the captain at all about it?

A. No, sir.

Q. You did not yourself?
A. No, sir, I did not, but my friends went

aft."

The friends here referred to are evidently the

same persons referred to in the testimony of the

captain.

In the testimony of James Simpson, the cook,

called for the claimant (Apostles, pp. 131 to 142),

it appears that the men in the forecastle were served
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the same food as was served iu the cabin and

that there were a good many articles of food fur-

nished the seamen which were not called for by the

government schedule. The same appears in the

testimony of the captain, Andrew Knudsen.

The above testimony shows that the testimony of

the captain hereinabove quoted is probably entirely

correct and that all the libelants ultimately relied

upon the complaint made to the captain by Charlie

Matson and Gus Carlson, to the effect shown in the

testimony of Captain Knudsen. Gus Carlson him-

self, the seaman who went to the captain concerning

the sugar, has testified for claimant concerning the

food provided.

We therefore submit that the testimony shows

that the complaint was made to the captain in ac-

cordance with his testimony, and further that no

demand was ever made by the seamen to the captain

to feed them according to the government schedule,

but that, on the contrary, the statement was made

that they did not desire to go on the government

schedule. Therefore, unless complaints were made

to the captain in such a way and of such a char-

acter that he must have understood that the libel-

ants desired to go upon the goverimient schedule, or

that a specific demand was made by the libelants to

the captain to be put upon the government schedule,

the right of the sailors to be fed according to the

government schedule was varied by an exercise of

the option, as set forth in the Revised Statutes, and
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this exercise of the option became an executed con-

tract from day to day.

We submit that it would be very unfair to create

a lien against a vessel, arising out of allegations that

the seamen were not fed according to the schedule,

when the statute gives an option to the sailors to

accept the fare which the master provides, or else

to demand the government scale, and when it ap-

pears that no demand for the government scale was

ever made, and that the complaints which were

brought to the knowledge of the captain were not

sufficient to show that the men did desire the gov-

ernment scale, and that, as stated in the testimxony

of the captain, the sailors then:iselves did not desire

to go ui3on the schedule, if the food they received

was "full and plenty".

The statement made in the testimony of the cap-

tain shows that the sailors fully recognized their

right to demand the government scale, but did not

desire to exercise such right.

It was argued by the appellee in the Court below,

that the sailors did 'not have an option as long as

the captain did not have on board the full amount of

food specified in the schedule; but this seems to be

no reason why the sailors should not have demanded

the government scale, as in that case^ it tvoiild have

been possible for the captain to protect himself by

stopping at some port ivhere the articles contained

in the schedule could be obtained. On a voyage from

Newcastle to San Francisco there are many ports
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into which the captain could go to obtain the articles

called for by the scale, if it was necessary to do so.

We submit that it is extremely unfair and unjust

to have a lien created against a ship through the

filing of a libel against her on the ground that the

food supplied was not in accordance with the scale,

when the seamen had every opportunity to make

known their alleged discontent concerning the food

to the captain, and the right to demand of him the

government schedule : in that case the captain would

have known just where he stood and could have pro-

tected himself b}" stopping at some port en route to

obtain the scale demanded. If the men can state

specifically to the captain that they do not desire to

go on the scale of provisions, and then succeed in a

libel against the ship on the ground that the gov-

ernment scale of provisions was not provided them,

then the captain may be lulled into security and

subsequently have his ship libeled, although if he

had knowledge of the discontent thus kept secret he

would have many opportunities to protect his prop-

erty.

The Court below stated that if the scale was not

on board there was no option for the seamen to

exercise. We submit that the captain is entitled to

be informed if the men desire to demand the sched-

ule so that he may protect himself, and is not to be

put in the position of having his ship libeled if the

men do not choose to make their demand loiown.

If such a procedure were allowable, a ship could
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be libeled if the men were supplied with fresh meat

during the whole voyage, on the ground that they

were not provided with salt pork. The men are

amply protected and it is only just that the master

should be protected also.

It is certain that the men knew their rights in the

matter and would have demanded the schedule if

the food was of the character they wish to make the

Court believe it was when they testify in an action

from which they hope to obtain a money advantage.

A¥ith regard to the release signed b}^ the libelants

before the shipping commissioner in this city on the

13th of April, 1911, we call the Court's attention to

the form of receipt as it appears in the Apostles,

page 27. The Court will notice that in effect the

release is that in consideration of settlements made

before the shipping commissioner each of the libel-

ants release the master and owners of the "W. H.

Talbot" from all claims for wages in respect to said

voyage and that the master in consideration of the

said release releases each of the seamen from all

claims against them. This, therefore, is a mutual

release. The libel filed in this case is one for addi-

tional wages and is made so under Section 4568,

Revised Statutes, where it is stated that the sums

as stated in that section are to be paid to the seamen

in addition to and to be recoverable as wages.

The cases hold that in the absence of fraud, deceit

or coercion, that these releases are conclusive and

are so intended to be made by the statute.

Sec. 4552, Revised Stat, of the U. S.
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Appellee argued in the Court below that the re-

lease was good only to the extent of the considera-

tion received by the sailor and cited some six or

seven cases from the Federal Cases, all of which

were decided long before June 7, 1872, at which time

a sailor in a settlement with the owners was by

legislation protected by the shipping commissioner

in such a way that thereafter the sailor and the

owner of the vessel were supposed to stand on equal

ground in making their settlements.

Petterson v. Empire Transportation Com-
pany, 111 Fed. 931.

We have shown in the former part of our argu-

ment that the government schedule of provisions to

be furnished the sailors having been varied by an

executed contract, there is therefore, taking appel-

lee on his own grounds, no remaining cause of action

to be discharged by the release and it would strictly

apply only to actual wages of the seamen for serv-

ices; but assuming, for the sake of the argument,

that additional wages were due the libelants, then

we claim that this cause of action has been waived

by the release because:

1. The release is a mutual release.

2. Because since the appointment of shipping

commissioners before whom all settlements must be

made a seaman is boimd by his release and settle-

ment, even though the full consideration may not

have been paid; this for the reason that there is no

fear of the owners overreaching the seamen before a
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shipping commissioner and therefore if the settle-

ment is made \Yithout duress, deceit or fraud, it is

conclusive.

In reference to the mutual release it will be seen

that the sailors receive as a consideration not only

the money which the captain has reported to the

ship23ing commissioner to be due them, but also a

release by the captain from all claims which he may
have against the sailors. Unless this release is full

and complete as to both parties the master has re-

ceived no consideration for his release of clauns

against the sailors. There is no question but that a

release of the master and o^\Tiers of the vessel from

all claims for wages would bar a libel against the

vessel itself.

In support of the second statement made above,

we call the Court's attention to the following cases:

In the case of The Pennsylvania, 98 Fed. 744, it

appears that the action was brought by certain mem-
bers of the crew of the steamship Pennsylvania

against her owners to recover wages as seamen from

May 1, 1899, to July 30, 1899. A suiomary of the

facts is given in the following excerpt from the

decision of the Court (by Judge De Haven) :

"The claim is made in behalf of the libelants

that they were entitled to their discharge at the
expiration of the six months for which they
shipped (that is. upon ]\Iay 1, 1899) ; that Gen.
Otis had no authority to extend their term of
service ; that their detention in Manila under the
circmnstances above stated was wrongful; that
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the master of the Pennsylvania participated in

such wrong; and that, under the settled rule

relating to the rights of seamen under shipping
articles such as were signed by them, they are

entitled now to recover from the owner of the

Pennsylvania wages up to the time of their

return to San Francisco. / do not deem it

necessary to express wwy opinion as to what
ivould have been the rights of libelants if they

had not signed the release above referred to.

This release was not executed by them under
circumstances of fraud or coercioyi. On the con-

trary, the libelants accepted the money ten-

dered them and signed the release freely and
voluntarily, wdth full knowledge of its contents.

The effect of a release signed and attested as

this was, in the manner reciuired by Section

4552 of the Revised Statutes, is thus declared

by that section:

" 'Such release, so signed and attested, shall

operate as a mutual discharge and settlement of

all demands for wages between the parties

thereto, on account of wages, in respect of the

past voyage or engagement'. This provision of

the statute was under consideration in the case

of Rosenberg v. Doe, 146 Mass. 191, 15 N. E.

510, and in speaking of it the Court there said:

'We are of the opinion that the statute means
to make the release conclusive, if it is executed

and attested as required, without fraud or coer-

cion.' The fact that the libelants were in great

need of the money paid to them is not sufficient

to show that such release was signed by them
under legal duress or coercion."

The above case is one in point as to the consid-

eration. It apjjears that the sailors did not receive

full pay for the time of their services and the Court

stated in reference to this matter as follows

:
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"I do not deem it necessary to express any
opinion as to what would have been the rights

of libelants if they had not signed the release

above referred to. This release was not ex-

ecuted by them under circumstances of fraud

or coercion."

It seems very probable that if the seamen had re-

fused to accept the money offered to them and re-

fused to sign the release that they would have re-

covered more money in a libel in rem or in per-

sonam. It seems only fair that after the seamen

have signed a mutual release of the character here-

in set forth that there should not thereafter by any

secret lien in rem against the ship on account of

wages or additional wages.

The case of The Belvedere, 100 Fed. 498, was a

case brought by seamen to recover damages for

breach of contract. The breach alleged was that the

voyage was protracted against the consent of libel-

ants beyond the term named in the shipping arti-

cles. In this case releases were sigTied and it was

held by Judge De Haven with regard to said release

as follows:

''In addition to the facts above stated, it was
also shown by the evidence that after the com-
mencement of the action, and before the trial,

some of the libelants, in consideration of the

payment of a small sum in each case, and the

cancellation of their indebtedness to the vessel

for advances and merchandise, settled with the

claimants, and executed a release of all their

claims against the Belvedere and her owners on
account of the matters set forth in the libel.
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The settlement in each case was made without

the knowledge or consent of the proctor for the

libelants, but there is nothing in the evidence

to warrant a finding that the settlements were
obtained by fraud or duress upon the part of

the claimants, nor can the libelants be heard to

allege that the consideration given to them
was grossly disproportionate in amount to the

claims which they released; that is to say, they

cannot, for the purpose of defeating such settle-

ments, be permitted now to allege that the

ship's accounts against them were of no value,

and that the release by the claimants of the

amount due on these accounts was not a suffi-

cient consideration to uphold such settlements.

It must therefore be held that those of the libel-

ants w^ho executed such releases are not entitled

to recover in this action."

In the case of The Charles D. Lane, 106 Fed. 764,

the libelant seamen were paid for the time of actual

service, and at the time of receiving pajTiient signed

an agreement before a shipping commissioner re-

leasing the vessel and her master and owners from

all liability on account of their contract. It was

claimed in the libel that each of the seamen was

entitled to be paid one full month's wages, as pro-

vided by Section 4527, Rev. St. U. S. In the de-

cision of Judge Hanford disallowing the claims the

following appears:

"At the time of receiving their money each
of the libelants protested that he was entitled to

and should be paid one full month's wages, as

IDrovided in cases of wrongful discharge by sec-

tion 4527, Rev. St. U. S. Nevertheless, each of

them, with full knowledge of the nature and
purpose of the transaction, received the money
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tendered, and signed the release, and there is

no pretense that any fraud or deceit was prac-

ticed, or that the men were acting under duress.

"

Further on the Court states:

"There seems to be a popular idea that a sea-

man cannot be bound by any contract, in writ-

ing or otherwise, with reference to his personal
services as a mariner or in settlement for

wages. While the courts regard seamen as

wards of the admiralty, and protect them from
unfair treatment, notwithstanding their own
improvidence in signing away their rights, still

seamen are recognized as men, and agreements
which they make deliberately, intelligently, and
voluntarily are to be enforced in their favor,

and they are to be bound thereby, the same as

other competent parties to lawful contracts.

Evidence of a verbal protest or assertion of a

claim inconsistent with the terms of their writ-

ten agreement made before or contemporane-
ously with the act of signing it cannot be ad-

mitted. To annul the release because the men
protested would, in effect, make oral evidence

of mere dissatisfaction superior to a written

contract. These men were on land, and under
the protection of their government. They were
put to their election to accexDt the money ten-

dered and sign the release, or proceed in the

usual way to secure an adjudication of their

demands, and, having made their election to

accept the tender and sign the release, they

cannot now in good faith litigate for additioncd

tvages. The Pennsvlvania (D. C), 98 Fed.

lU.
"Upon both of the grounds upon which the

case is defended I hold that the libelants have
no meritorious cause of action, and therefore

direct that a decree be entered dismissing the

case, with costs."
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The case of Petterson et ah v. Empire Transp. Co.,

Ill Fed. 931, decided by the U. S. Circuit Court of

Appeals for the Niuth Circuit, comes up on the gen-

eral state of facts referred to in the case of The

Pennsylvania, supra. The Court, by Judge Ross,

after setting forth sections of the Eev. Stat, of the

U. S. numbered 4549, 4552 and 4554, state as fol-

lows:

"Counsel for the appellants say in their

brief: 'We have the authority not only of a
court of admiralty, which, within its admiralty
jurisdiction, acts on the principles of equity,

but also the authority of a common-law court
that a mutual release as provided for by section

4552 is not conclusive.'

"In the absence of any fraud or coercion, we
should be much surprised to find any such de-

cision, in view of the second subdivision of sec-

tion 4552 of the Revised Statutes, in terms de-

claring that:

" 'Such release, so signed and attested, shall

operate as a mutual discharge and settlement of

all demands for wages between the parties

thereto, on account of wages, in respect of the

past voyage or engagement.'

"By the statutory provisions referred to, con-

gress has provided two methods by which a

settlement may be made between the master
and the seaman of any merchant vessel engaged
in a voyage from a port in the United States
to any foreign j^ort, or, being of the burden of

75 tons or upward, from a port on the Atlantic

to a port on the Pacific Ocean, or vice versa;
that is to say: The master and the seamen are

authorized to assent to a settlement and sign a
mutual release in the presence of a shipping
commissioner, or they may agree in writing to
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submit to such commissiouer any question in

dispute hetiveen them for Ms atvard. And, to

enforce the provisions in respect to the dis-

charge of such seamen before a shipping com-
missioner, congress further expressly declared
in the fourth subdivision of section 4552 that:

" 'In cases in which discharge and settlement
before a shipping commissioner are required
(by section 4549, supra), no jDayment, receipt,

settlement, or discharge otherwise made shall

operate as evidence of the release or satisfac-

tion of any claim."

The Court then goes on and states in taking up

the authorities cited by the appellants as follows:

''The case of The Eclipse (D. C), 53 Fed.

273, involved a pa}anent of wages to seamen,
not before a shipping connnissioner, but by the

managing owner of the vessel personally. Noth-
ing purporting to be a release under section

4552 of the Revised Statutes was signed either

by the men or by the managing owner. The
men merely receipted in full for their wages.

That case, therefore, not only came within the

provision of the fourth subdivision of section

4554 of the Revised Statutes, declaring that no
such receipt shall operate as e^ddence of the re-

lease or satisfaction of any claim, but also with-

in the general rule of the admiralty courts re-

ferred to in the opinion in the case of The
Eclipse. The case of Rosenherg v. Doc, 146

Mass. 191, 15 N. E. 510, is directly in point, but

it is against the position of the appellants. In
that case the court had under consideration the

provisions of section 4552 of the Revised Stat-

utes, and of it said:

" 'We are of opinion that the statute means
to make the release conclusive, if it is executed

and attested as required, without fraud or coer-

cion.'
"
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The Court then adds further on in the opinion:

"No good reason is perceived why a proposi-
tion of settlement may not be left with the com-
missioner by the party making it, to be accept-

ed or rejected by the other party when he ap-
pears before that officer. The chief reason why
the admiralty law has always looked with dis-

trust and suspicion upon an ordinary release or
receipt given at the time of or before the pay-
ment of seamen's wages is that the men and
master stand upon such an unequal footing that

the former may be easily overreached, and to

obviate that wrong was manifestly one of the

objects of the legislation of congress requiring
such settlement to be made before a shipping

Then, after stating that it is not necessary that

the men and the master shall sign at the same time,

it is stated

:

" 'The proviso,' said the court in Rosenberg
V. Doe, supra, 'that "both the master and sea-

men assent to such settlement,
'

' is only attached
to the requirement that the parties shall sign.

If they do sign, the effect of their signatures

must be determined by the orcUnary rules of
law/ "

The Court then add in the next paragraph:

"In the assent of the appellants to the settle-

ment, or in the execution by them of the release

in question, was there any fraud or coercion'^"

It is then stated that no actual fraud is pretend-

ed, but it is claimed that the pecuniary necessities

of the appellants was a sort of constructive fraud
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in getting them to sign. And the Court holds as

follows

:

"We agree with the court below that the ex-

ecution of the release is conclusive against the

appellants, and for that reason it is unneces-
sary to consider the other questions argued by
counsel."

In the case of The George B. Ferguson, 140 Fed.

955, it was held by the District Court of the Dis-

trict of Maine as follows;

"I must come to the conclusion, therefore,

that whether the libelants were improperly dis-

charged or not, they have made a settlement by
which they must be bound. In this view of the

case, I must order the libel to be dismissed."

The case of Rosenberg v. Doe, 146 Mass. 193; 15

N. E. 510, was an action by a seaman against the

master of a vessel to recover a balance of wages

alleged to be due. Plaintiif testified at the trial

that he did not know the contents of the receipt

when he signed it and did so thinking that it was

a mere receipt for the money actually received. He
also testified to circumstances which are relied on

as showing fraud on the part of the commissioner.

The Court say, referring to Section 4552, Rev. St.

:

''Coming, now, to the ruling, it authorized
the jury to find for the plaintifi if they found
that he did not know the contents of the re-

lease, although they should be of opinion that

there was no direct or indirect misrepresenta-
tion to him of its contents, or other fraud, or
any declaration by him of what he understood
its contents to be, or any request by him to have
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it read in a language whieli he understood (if

he could not read English), or any pressure
brought to bear upon him to make him sign
without having it read. This would not be the

law in the case of a release under seal." (Citing
cases.) "We think that it is not the true con-
struction of the statute. We are of opinion
that the statute means to make the release con-

clusive if it is executed and attested as re-

quired, without fraud or coercion. See Lamb
V. Briard, Abb. Adm. 367. Reading the act in

the way most favorable to the plaintiff, the

proviso that 'both the master and seaman assent

to such settlement' is only attached to the re-

quirement that the parties shall sign. If they
do sign, the effect of their signatures must be
determined by the ordinary rules of law. Sig-
nature, under such circumstances as we have
supposed, conclusivel}" imports assent to the

instrument, and the instrument expresses con-

sent to the settlement. It is contrary to first

principles to allow a person tvhose overt acts

hoAje expressed assent to deny their effect, on
the ground of an undisclosed state of mind, for
ivhich no one else was responsible. O'Donnell
V. Clinton, 145 Mass. 461, 14 N. E. Rep. 747.

The common law makes no exception to these

principles in favor of seamen, nor do we see

any evidence that the statute meant to make

We therefore submit:

1. That the master of the vessel has a right,

under Section 4612 of the Revised Statutes as it has

stood since December 21, 1898, to provide the sea-

men with such food as he thinks proper, and that the

seamen have a right, under the option set forth in

said section, to accept the said food ; that up to that
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point there is uo liability attached to any person

involved.

2. That the only way provided by the statute

whereby the government schedule may be varied is

by the exercise of an option by the seamen them-

selves to accept the food which the master provides

;

that if this option is exercised it amounts to an ex-

ecuted contract, varying by consent the government

schedule.

3. That the seamen have at any time the right

to demand the govermnent schedule; that in order

to protect the shipowner and the captain such a

demand should be made in some unequivocal manner

before liability attaches to the ship.

4. That in this case the seamen knew their rights

in this matter, and, according to the testimony of

the captain, stated that they did not desire to go

upon the scale, provided the food given them was

full and plenty.

5. That the release is conclusive, under the au-

thorities cited, in the absence of fraud, coercion or

deceit.

Respectfully submitted,

Chickering & Gregory,

Geo. H. Whipple,

Proctors for Appellant.




